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MEMORANDUM

DATE November 1, 2024

TO Speech-Language Pathology and Audiology and
Hearing Aid Dispensers Board

FROM Maria Liranzo, Legislation/Regulation/Budget Analyst

Agenda Item 7: Review, Consideration, and Possible Action to Ratify Amended
SUBJECT Regulations Regarding Advertising for Hearing Aid Dispensing as stated in Title
16, California Code of Regulations (CCR) section 1399.127

Background

This proposed regulatory change will clarify that anyone licensed to dispense hearing aids can advertise the
practice of fitting or selling hearing aids in accordance with Business and Professions Code (BPC) section
651 and CCR section 1399.127, information required in advertisements, prohibited advertisements, and
information required in national advertisements disseminated in California.

The Board submitted the rulemaking file on August 28, 2024, to the Office of Administrative Law (OAL), and
subsequently withdrew it on October 8, 2024, to address discrepancies between different versions of the
text and to incorporate OAL’s recommended modifications to the text. The following proposed modifications
were made to the text and noticed for public comment between October 16-31, 2024 (Attachment A):

1. Subsection (a) was amended to add the word “for” before the word “the,” add the words “practice of”
before the word ‘fitting, replace the word “and” with the word “or,” remove the words “or services”
and “allowed by the license,” replace the word “the” with the word “a,” add the words “inappropriate
or excessive” after the word “unnecessary,” and replace the word “goods” with the words “hearing
aids.”

The word “for” was added before the word “the,” the words “practice of” was added before the word
“fitting, the word “and” was replaced with the word “or,” the words “or services” and “allowed by the
licenses” was removed, and the word “the” was replaced with the word “a” for the purpose of clarity.
The practice of fitting or selling hearing aids is the name of the profession of those who are licensed
to dispense hearing aids pursuant to BPC 2538.11. This regulation will cover any advertising
involved in the fitting or selling of hearings aids and postfitting counseling.

The words “inappropriate or excessive” were added after the word “unnecessary” because the
Board has authority to restrict “advertising that would promote the inappropriate or excessive use of
health services or commodities” pursuant to BPC 651(i). Furthermore, hearing aids must be
selected and fitted so that it provides consumers with the ability to achieve a safe, comfortable, and
effective hearing experience in their everyday living. Hearing aids that are not appropriate to a
consumer pose a risk to their health, safety, and welfare.

The word “goods” was replaced with the words “hearing aids” because licensees may sell other
items that would not fall under the jurisdiction of the Board, such as hearing protectors. Hearing
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protectors reduce noise level to prevent or delay hearing loss in people. Licensees may sell these
as intervention for hearing loss in people with normal hearing.

2. Subsection (b) was amended to add the words “the practice of” before the words “fitting,” replace
the word “and” with the word “or,” and remove the words “or other authorized services.” These
changes are for the purpose of clarity. The practice of fitting or selling hearing aids is the name of
the profession of those who are licensed to dispense hearing aids pursuant to BPC 2538.11. These
regulations will cover any advertising involved in the fitting or selling of hearings aids and postfitting
counseling.

3. Subsection (c) was amended to add the words “the practice of” before the words “fitting,” replace
the word “and” with the word “or,” and remove the words “or other authorized services.” These
changes are made for the same rationale described above in paragraph 2.

4. Subsection (d) was amended to add the words “the practice of” before the words *fitting,” replace
the word “and” with the word “or,” and remove the words “or other authorized services.” These
changes are made for the same rationale described above in paragraph 2.

5. Subsection (d)(7) was amended to add the words “advertised price of the hearing aid. Material facts
include” between the words ‘the” and “standard,” replace the word “device” with the words “hearing
aid,” add the words “the terms and conditions of the rebate coupon or rebate check” before the
words “and discounts,” and replace the word “device” with the words “hearing aid.” The words “all
the various material facts” lacked clarity. The changes provide a non-exhaustive list of examples of
what are “all the various material facts” such as the standard price, any discounts or sales
available, and any terms and conditions to qualify for the rebate coupon or rebate check. This is
necessary for consumer protection because an informed decision about the benefits of a rebate
coupon or rebate check cannot be made if all the important information about a hearing aid’s price is
not provided. The Board determined this type of information helps a consumer establish the
accuracy of a price because a consumer can determine how much of a price reduction is being
offered.

6. Subsection (e) was amended to replace the word “authorized” with the words “hearing aids or,” and
add the words “for the fitting of hearing aids” after the word “services.” These changes are for the
purpose of clarity. The practice of fitting or selling hearing aids is the name of the profession of
those who are licensed to dispense hearing aids pursuant to BPC 2538.11. This regulation will
cover any advertising involved in the fitting or selling of hearings aids and postfitting counseling.

7. Subsection (f) and paragraphs (1), (2), and (3) were amended to re-include text that was
inadvertently removed from the proposed text when the proposed text was modified on March 1,
2024. Subsection (f) in the proposed modified text noticed to the public between March 8 — 25, 2024
was inconsistent with Subsection (f) in the proposed text noticed to the public between November
17, 2023, and January 3, 2024. These changes will re-include text that was removed from the
proposed text when it was modified on March 1, 2024. The rationale for these changes can be
found in the Initial Statement of Reason on pages 4 and 5.

During the second 15-day public comment period, the Board received two (2) written comments. One (1)
expressed no opposition to the most recent modifications and one (1) was not related to most recent
modifications made to the text (Attachment B).

The Administrative Procedure Act (APA) does not require the Board to review or respond to written
comments in support of this regulatory action during the final rulemaking process. However, the Board is
required to review or respond to timely written comments that object or make a recommendation regarding
the regulatory action or the procedures followed by the Board in proposing the regulatory action. The Board
is also required to respond to any timely written comments received regarding the changes made to the
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proposed regulatory text if the comments received during the public comment period concern the most
recent modifications made to the text.

Summary of Comments and Board Response

Summary: The Board received one (1) comment stating that they did not believe anyone with a hearing aid
dispensing license could advertise the fitting and selling of hearing aids without being supervised by an
audiologist.

1. Board Response: The comment was not specifically directed at the proposed modifications made
to the text that was noticed to the public on October 16, 2024, so the Board declined to make any
amendments to the proposed text based on the comment, pursuant to Government Code section
11346.8(c). Further, a hearing aid dispenser can advertise without the supervision of an audiologist
because they are not required to be supervised unless they are a trainee licensed pursuant to BPC
2538.28 or a temporary licensee who fails either license examination (BPC 2538.27(c)).

Action Requested

Board staff recommends the Board review and consider the provided materials. The Board may wish to
determine whether to ratify the second modified text that was noticed to the public from October 16-31,
2024 (Attachment C) and whether to approve the responses prepared by Board staff to the comments
received during that period as currently drafted or propose and approve changes to the Board’s responses,
and direct Board staff to prepare the necessary documents to complete the rulemaking process.

Suggested Motion Language

Move to ratify the modifications to the regulatory text noticed to the public for a second 15-day comment
period between October 16-31, 2024, approve the proposed Board responses to comments as
noticed/amended, and direct Board staff to take all steps necessary to complete the rulemaking process,
including the filing of the final rulemaking package with OAL, authorize the Interim Executive Officer to
make any non-substantive changes to the proposed regulations before completing the rulemaking process,
and adopt the proposed regulations in Title 16, CCR section 1399.127, as noticed.

Attachment A: Proposed Second Modified Text
Attachment B: Public Comments
Attachment C: Order of Adoption
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DEPARTMENT OF CONSUMER AFFAIRS
TITLE 16. SPEECH-LANGUAGE PATHOLOGY AND AUDIOLOGY
AND HEARING AID DISPENSERS BOARD

PROPOSED SECOND MODIFIED REGULATORY LANGUAGE
Hearing Aid Dispensing Advertising

Legend: Added text is indicated with an underline.
Omitted text is indicated by (* * * *)
Deleted text is indicated by strikeout.
Added modified text is shown in ltallc double underllne
Deleted modified text is show in iakic
Added 2" modified text is shown in bold double underllne
Deleted 2" modified text is show i

Amend Section 1399.127 of Article 5 of Division 13.3 of Title 16 of the California
Code of Regulations to read as follows:

§ 1399.127. Advertising.

(a) A person licensed to dispense hearing aid-dispenser-aids may advertise any-goeods
for the gractlce of flttlnq aﬁéor selllnq of hearing aids-erserviees-authorizedto-be

- , ase in a-thea manner authorized by Section 651
of the Code and thls Sectlon se-as Iong as sueh-the advertising does not promote the
unnecessary, inappropriate, or excessive erexeessive-use of such hearing
aidsgeeds or services.

(b) An advertlsement welaiees for the practice of fitting andor selling hearing aids ef

he ses-is in violation of Section 651 of the Code when if it violates
any provision of Artlcle 8, Chapter 5.3 of Division 2 of the Code, beginning with Section
2538.10.:
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(c) Advertising for the practice of fitting andor selling hearing aids er-ether-autherized
sepsees-by a person licensed to dispense hearing aids shall include the following

information, unless the following information is provided on an internet website and that
internet website address is included in the advertising:

(1) The address of the principal place of business of the licensee, and the
address and office hours at which the licensee shall be available for fitting or
post-fitting adjustments and servicing of the hearing aid(s) sold.

(2) The name and license number of ¢ke-all persons licensed to dispense hearing
aids at the location advertised, including the letters HA (Hearing Aid Dispenser),

HTL (Temporary License), HT (Trainee), or AU (Dispensing Audiologist), as
appropriate.

(d) In addition to advertisement prohibited under Section 651 of the Code, an
advertisement for the practice of fitting andor selling hearing aids er-ether-authorized
sep#ees-shall not include:

(1) An educational degree that was not earned or does not specify the exact
degree and field in which the degree was earned.

(2) Other than for a physician and surgeon licensed by the Medical Board of
California or the Osteopathic Medical Board in this state, the title "doctor" or any
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variation of this term without specifying the exact field in which the doctoral
degree was earned.

(3) A job title or dispenser’s certification by a professional organization that is not
clearly identified by the full job title or certification and name of the certifying

organization.

(4) An offer to perform a hearing test by a hearing aid dispenser that does not
clearly state that the test is being performed in order to fit and sell a hearing aid.

(5) Any description of services that are required to be performed by a licensed
audiologist unless there is a licensed audiologist at the advertised address to
perform those services.

(6) Preset appointment information when the consumer has not requested such
an appointment.

(7) The use of rebate coupons or rebate checks without informing the consumer
of all the various material facts relating to the advertised price of the hearing
aid. Material facts include standard price of the devieehearing aid, the terms

and conditions of the rebate coupon or rebate check, and discounts or sales
that are currently available on that devieehearing aid.

(e) An offer for autherizedhearing aids or services for the fitting of hearing aids as
part of a research or field study does not violate this Ssection if no selling of hearing

aids occurs in connection with the research or study.

(f) Any advertisement shall fully disclose any-and-all aédm%charqes assomated
with the purchase and fitting of hearing aids=suek

hearing-aidfeatures. An advertisement for price that uses a sale dlscount or price
comparison shall be based on verifiable data andthat shall be provided to the Board

upon request. An advertisement for price that uses a sale, discount, or price
comparison must contains the following:

(1) The dollar amount of the non- dlscounted heor compared price for the
specific hearing aid or previde-ec h-a method for consumers to
ascertain the standard price;

(2) The dates on which the sale, ex-discount, or price comparison will be in
effect if the sale, exdiscount, or price comparison is a limited time offer; and

(3) Any other terms, conditions, or restrictions imposed for qualifying for the sale,
discount, or price comparison.

(a) The licensee shall retain the data required in subsection (f) for one year after the
advertisement is published or disseminated.
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(eh) Any national advertisement run in California shall comply with California laws and
regulations.

(1) The advertising described in subsection (h) is exempt from the requirements
of subsection (c) of this Ssection.

(2) A person licensed to dispense hearing aids is subject to discipline or
enforcement action for sales resulting from a national advertisement that violates
this Ssection.

Note: Authority cited: SeetionSections 2531.06 and 2531.95, Business and Professions
Code. Reference: Sections 651, 651.3, and-25332538.10, and 2538.11, Business and
Professions Code.

-
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HAD Advertising Public Comments

Second 15-Day Comment Period
Comment 1
From: Mona Atashigolestan
Sent: Thursday, October 17, 2024 11:20 AM
To: SpeechandHearingRegulations@DCA
<SpeechandHearingRegulations@dca.ca.gov>
Subject: Proposed Modified Text (HAD Advertising)

| don't believe anyone with a hearing aid dispensing license can advertise the fitting and
selling of hearing aids. At least it needs to be supervised by an audiologist.

Comment 2

From: Erica Mora

Sent: Tuesday, October 29, 2024 9:11 PM

To: SpeechandHearingRegulations@DCA
<SpeechandHearingRegulations@dca.ca.gov>
Subject: Proposed Modified Text (HAD Advertising)
Good evening,

After reading the materials regarding this proposal, | don't hold any opposition on the
matter.

Best,

Erica Mora (RPE license number: 19638)
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DEPARTMENT OF CONSUMER AFFAIRS
TITLE 16. SPEECH-LANGUAGE PATHOLOGY AND AUDIOLOGY
AND HEARING AID DISPENSERS BOARD

Hearing Aid Dispensing Advertising
ORDER OF ADOPTION

Amend Section 1399.127 of Article 5 of Division 13.3 of Title 16 of the California
Code of Regulations to read as follows:

§ 1399.127. Advertising.

(a) A person licensed to dispense hearing aid-dispenseraids may advertise for the
practice of fitting or selling hearing aidsany-goods-orservices-authorized-to-be-provided
by-such-license in a manner authorized by Section 651 of the Code and this Section
soas long as suchthe advertising does not promote the unnecessary, inappropriate, or
excessive-use of such hearing aidsgoeds or services.

(b) An advertisement vielatesfor the practice of fitting or selling hearing aids is in
violation of Section 651 of the Code whenif it violates any provision of Article 8, Chapter
5.3 of Division 2 of the Code, beginning with Section 2538.10.:







(c) Advertising for the practice of fitting or selling hearing aids by a person licensed to
dispense hearing aids shall include the following information, unless the following
information is provided on an internet website and that internet website address is
included in the advertising:

(1) The address of the principal place of business of the licensee, and the
address and office hours at which the licensee shall be available for fitting or
postfitting adjustments and servicing of the hearing aid(s) sold.

(2) The name and license number of all persons licensed to dispense hearing
aids at the location advertised, including the letters HA (Hearing Aid Dispenser),
HTL (Temporary License), HT (Trainee), or AU (Dispensing Audiologist), as

appropriate.

(d) In addition to advertisement prohibited under Section 651 of the Code, an
advertisement for the practice of fitting or selling hearing aids shall not include:

(1) An educational degree that was not earned or does not specify the exact
degree and field in which the degree was earned.

(2) Other than for a physician and surgeon licensed by the Medical Board of
California or the Osteopathic Medical Board in this state, the title "doctor" or any
variation of this term without specifying the exact field in which the doctoral
degree was earned.

(3) A job title or dispenser’s certification by a professional organization that is not
clearly identified by the full job title or certification and name of the certifying

organization.




(4) An offer to perform a hearing test by a hearing aid dispenser that does not
clearly state that the test is being performed in order to fit and sell a hearing aid.

(5) Any description of services that are required to be performed by a licensed
audiologist unless there is a licensed audiologist at the advertised address to
perform those services.

(6) Preset appointment information when the consumer has not requested such
an appointment.

(7) The use of rebate coupons or rebate checks without informing the consumer
of all the various material facts relating to the advertised price of the hearing aid.
Material facts include standard price of the hearing aid, the terms and conditions
of the rebate coupon or rebate check, and discounts or sales that are currently
available on that hearing aid.

(e) An offer for hearing aids or services for the fitting of hearing aids as part of a

research or field study does not violate this Section if no selling of hearing aids occurs in

connection with the research or study.

(f) Any advertisement shall fully disclose all charges associated with the purchase and

fitting of hearing aids. An advertisement for price that uses a sale, discount, or price

comparison shall be based on verifiable data that shall be provided to the Board upon

request. An advertisement for price that uses a sale, discount, or price comparison must

contain the following:

(1) The dollar amount of the non-discounted or compared price for the specific

hearing aid or a method for consumers to ascertain the standard price;

(2) The dates on which the sale, discount, or price comparison will be in effect if

the sale, discount, or price comparison is a limited time offer; and

(3) Any other terms, conditions, or restrictions imposed for qualifying for the sale,

discount, or price comparison.

(a) The licensee shall retain the data required in subsection (f) for one year after the

advertisement is published or disseminated.

(eh) Any national advertisement run in California shall comply with California laws and

regulations.

(1) The advertising described in subsection (h) is exempt from the requirements

of subsection (c) of this Section.




(2) A person licensed to dispense hearing aids is subject to discipline or
enforcement action for sales resulting from a national advertisement that violates
this Section.

Note: Authority cited: Sections 2531.06_and 2531.95, Business and Professions Code.
Reference: Sections 651, 651.3, and-25332538.10, and 2538.11, Business and
Professions Code.
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